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Law and Judiciary Denartment

1] This is a reference from Rural Development Department (D-

T-?) to seek advice of the Department on the following issue :-

g T (Gl FET TR SIfTa 8% 30 FHerd v, 5t HIvTdIE! e
FHoTH &, GIEHeTH. (%) TS (3]) fhar e (7) =4 HERuieT faem deiear
AT it SSRGS RIRTTRre, SR ST Wi SaiT o
VIR S IS U FiSe, S T ST WP eamiae de
CIETIIREITeI] FTTTTA ST 7 e GO SR/ FHA=4T T {00 T4

US@T % FOANT I gl T AT w e G 3o e, 03
=T GRYAHTTE HETAErTeT J. R U ST SR e e
ﬁw—mﬁawﬁmﬁmmﬁ#a RY4,000/- UFGT 58 HEATT
FOANT HATAA HIE. U FAQIETE SR T SrE v g2 7
Rooc Wwwmmmma too/- TaRT
T FOVAIT AT 76, TG AT ISTH THFAlE] T 034 T FEVAIT AT
3TE.

TGy qarE wenlye fafir o qften s 2930 / aReETeT SerE
GVITavaTT el TR d aqeity a5 [arid g6 & A5@T [FaT i8 ager
T, ATETTeT AT AU fereft & = sy faicit avwarer 4 S, -

2] After careful perusal of the papers and Departinent's note, it
appears that in the meeting held on 19.04.2017, the Panchayat-Ra]
Committee had called the Secretary of the concerned Department
as a witness for review of the Audit report of Sindhudurg Zila
Parishad for the year 2008-09 and 2009-10. In the said meeting
the Panchayat Raj Committee has raised the objection regarding
imposition of fine under Section 7 of the Bombay Local Fund
Audit Act, 1930 against the Delinquent Officer who neglected and
refused the.requisition lawfully made under Section & of the
Bombay Local Fund Audit Act, 1930. Accordingly, the concerned
Depanmem has forwarded the present reterence to this Department

to seek opinion on the point whether it would be legally teasible to
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impose the penalty of Rs. 100 as per the then provision of Bombay
Local Fund Audit Act, 1930.

31 It would not be out of place to consider Article 20 of the
Constitution of India which deals with the Protection in respect of

conviction for offences. The relevant portion from the said Article is

reproduced as under :-
Art. 20. Protection in respect of conviction for offences-

"1} No person shall be convicted of any offence except for
violation of the law in force at the time of the commission of
the act charged as an offence, nor be subjected to a penalty
greater than that which might have been inflicted under the

law in force at the time of the commission of the offence.”

4] Clause (1) of Article 20 of the Constitution of India lays down
that no person shall be convicted of any offence except for violation of a
law in force at the time of the commission of the Act charged as an

offence.

5] [t would be .worth considering some of the Judicial

Pronouncement before anstering the reference.

a) In the casc of Transmission Corporation Of A.P vs Ch.
Prabhakar & Ors on 26 May, 2004, in Appeal (civil) 6131 of
2002, wherein the Hon'ble Supreme Court has observed that :-

& It will be useful to briefly notice the interpretation placed on
this constitutional guarantee by (J.S. Supreme Court which is as
under : (1) A Statute which punishes as a crime a previous act
which was innocent when committed violates constitutional
guarantee. (Calder v. Bull 3 U.S. 386, | L.Ed. 648; Beazell Vs.
Ohio 269 US 167, 70 L.Ed.216) (2) Legislation which aggravates

the degree of the crime resulting from an act committed prior to
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its passage violates the Constitutional prohibition. (Flaicher v.
Peck 10 U.S. 87, 3 L.Ed. 162. Bonie v. Columbia (1964) 378 US
347 '.,'? LEd 2d 894) (3) Law which imposes additional
punishment to that prescribed when a criminal act was
committed is ex post facto (Cummings v. Missouri 71 US 277, 18
L.Ed. 356, Lindsay v. Washington (1937) 301 US 397, 8] L.Ed
1182). The key question is whether the new law makes it possible
Jor the accused to receive a greater punishment, even fhaughrif is
possible for him to receive the same punishment under the new
law, as could have been imposed under the prior law. (4)
Legistation which in relation to that offence or ils consequences
alters the situation of a party 1o his disadvaniage or which
eliminates, afier the date of a criminal aci, a defense available to
the accused person at the time the act was commitied violates
constitutional guarantee (Kring v. Missouri 107 US 221, 271. Ed.
506, Bezellv. Ohio 269 US 167, 70 L.Ed.216). |

(3) A law which alters the legal rules of evidence so as to require
less pmqf" than the law required at the time of the commission of
an offence, in order to convict the accused, can amount to an ex-
post facto law within the constitwtional guarantee (Kring v.
Missouri 107 US 221, 27 L.Ed. 506, Beazell udﬂhfo 269 US 167,
70 L.Ed. 216)

(6) Constitutional prohibition does not apply to laws bringing
about changes in procedure which do not alter substantial rights,
even rthough they might in some wuay operafe fo a person's
disadvantage. It does not give defendants a vested right in the
remedies am‘} methods of procedure emploved in trials for crimes.
provided that any statutory procedural change does not deprive
the accused of a substantial right or immunity possessed ai the

time of the Commission of the offence charged. (Hept v. People of
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Utah 110 US 574, 28 L.Ed. 262; Mallet v. North Carolino 181 US
589 45 L.Ed 10135).

(7) A change in law that alters a substantial right can be ex-post
facto even if the ‘statute takes a seemingly procedural form
(Winston v. State 118 A.L.R. 719: Miller v. Florida (1987) 482 US
423, 96 L.Ed. 2d. 351),

The above quoted view of the legal position hus also been stated
in 16- A Corpus Juris Secundum Paras 409, 414, 420 and in 16
American Jurisprudence 2d paray 402, 404, 407.-

9. In United Kingdom the Parliament being the supreme, the
Courts interpret the penal laws in a manner that they do not have
ex post facto operation on the principle that Parliament would
not pass refrospective criminal legislation. In Waddington v
Miah (1974) 2 All E.R. 377 while examining the provisions of
section 34(1) (a) of the Immigration Act, 1971 which lays down
that the Act. as from its coming into force, shall apply in relation
to entrants or others arriving in the U.K. at whatever date before
or after it comes into force, Lord Reid with whom all other Law

Lords agreed, observed as follows:

"I cannat see how section 34(1) (a)can be construed as
having any reference to what r.m_ﬁ entrant may have done in this
country before the Act came into force. All that it does is to
subject to the ,ﬁrwfs:‘om‘ of the Act for the flture, any one who

entered in the past."”

In R. v. Kirk (1985) 1 All E.R. 433 the Court of Justice of the
European Economic Community observed as follows: "The
principle that penal provisions may not have retrospective effect
is one which is coﬁrmon to all the legal orders of the member

states and is enshrined in art.7 of the European Convention Sfor
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the Protection of Human Rights and Fundamental Freedoms
(Rome, 4 November 1950; TS 71 (1933)7 Cmd 8969) as a
Jundamental right; it takes its place among the general principles

of taw whose observance is ensured by the Court of Justice.

Consequently the retroactivity provided for in art.6(l) of
Regulation 170/83 cannot be regarded as validating ex post facto
national measures which imposed criminal penalties. al the time

of the conduct at issue, if those measures were not valid.

I0. This shows that the principle that penal provisions muy not
have retroactive effect is observed by member-nations of
European Economic Community of which almost all the

democracies of Western Europe are members.

13. A literal interpretation of sub-clause (1) of Article 20 would

mean _that the protection availuble is only aguainst conviction for

an ‘act or omission which was not an offence under the law in

force when the same was committed and against infliction of a

greater penalty than what was provided under the law in force

- L " " a - o
when_the offence was committed, Constitution being a living

organic document needs to be consirued in a broad and liberal

sense. A construction most beneficial 1o the widest possible

amplitude of its powers may have 1o be adopled.

15. Whether constitutional euarantee enshrined in clause (1) of

Article 20 is confined only to prohibition against conviction for

any offence except for violation of law in force at the time of the

commission of the act charged as an offence and subjection 10

peralty ereater than that which might have been inflicted under

the law in force at the time of commission of offence or it also

prohibits legislation which ageravaies the degree of crime or

makes it possible for the accused 10 receive grealer punishment
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even though it is_also possible for him to receive the same
punishment under the new law as could have been imposed under
the prior lew or deprives the accused of anv substantial right or

immunity possessed at the time of the commission of the offence

charged is a moot point to be debated.

b) In the case of Star India (P) Ltd. vs Cee on 30 March,
2005, Equivalent citations: 2006 280 ITR 321 SC, the

Hon'ble Supreme Court has observed as under :-

3. The subject-matter of the present appeal arises out of the

refusal of the Tribunal to accede to the appellant’s arguments

that they were liable to pay interesi on the amount which it was
required to pay by reason of the 2002 amendment, only in terms._

of the validation section, i.c.. afier the expiry of 30 days from the

date on which the Finance Act, 200-2, received the ussent of the

President. The ground on which the Tribunal rejected the
appellant's praver was that the Tribunal had by its order in the

main_appeal (which is the subject-maiter of C.A. No. 5072 of
2004) held that the appellant was liable qua broadcaster even

before the amendment was brought about by the Finance Act ,
2002,

6. Factually, this appears to be incorrect. From the decision of
the Tribunal it is clear that the Tribunal had in fact held that the
appellant was liable by reason of the amendment to'the term
"broadeasting” effected by the Finance Aet, 2002,

7. In any event, it is clear from the language of the validation
clause, as quoted by us earlier, that the liability was extended not
by way of clarification but by wav of amendment to the Finance

Act with retrospective effect. It is well established that while it is

permissible for the Legislature to retrospectively legislate, such,

retrospectivity is normally nut permissible to create an vffence
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retrospectively. There were clearlv judgments, decrees or orders
of courts and Tribunals or other authorities, which required to be
neufra?fsed by ._fﬁ:e;'l validation clause. We can only assume thar the
Juagments, de&fée or orders, efc., had, in fact, held that persons
situate like the appellants were not liable as service providers.

This is al’F:Q clear from the Explanation fo.the valuation section

which says that no'act or acts on the part of any person shall be

punishable as an offence _which would not have been so

punishable if the section had not come into force.

8. The liabilitv to pay interest would only arise on default and is

really _in the nature of a _quasi-punishment. Such liubility’
although created retrospectively could not entail the punishment
of payment of interest with retrospective effect.

c) In the case of M/S Virtual Sﬂﬁi Systems Ltd vs
Commissioner Of Income Tux, ... on 6 February, 2007,
Ap;peai (Civil) 7115 of 2605, the Hon'ble ‘Supreme Court has
nbseweq that,-

This Court as well as the various High Courts of the country
have consistently held thar the statuie creating the penalty is. the
first and the last consideration and must be construed within the
term and language of the particular statute. In Bijava Kkumar
Agarwala v. State of Orissa, 1996 (3) SCC 1, it has been held by
this Court in para 17 and 18 as under.-

“17. Strict construction is the general rule of penal
statutes. Justice Mahajan in Tolaram Relumalv. State of Bombay,
AIR 1954 SC 496 at pages 498- 499, siated the rule in the
Jollowing words: “(1)f two possible and reasonable constructions
can be put upon a penal provision, the court must lean towardy
that construction which exempts the subject from penalty rather

than the one which imposes penalny. 1t is not competeni to the
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court to streteh the meaning of an expression used by the

Legislature ih-order to carry out the intention of the Legislature."

I8. The same principle was echoed in the Judgment of the five
Judge Bench in the case of Sanjay Dutt v. State through C.B.1.,
1994 (5) SCC 402, which approved an earlier expression of the
rule by us in Niranjun Singh Karam Singh Punjabi v. Jitendra
Bhimraj Bijjava. 1990 (+4) SCC 76, at page 86 para 8.

"Therefore, when a law visits a person with serious penal
consequences extra care must he taken to ensure that those whom
the legislature did not intend to be covered- by the express
language of the starute are not roped in by stretching the

language of the law."”

In the present case, it is only in the Notes on Clauses relating to
2002 amendment that it has been stated that the said amendment
is clarificatory. There is no such mention of the said amendment
being clarificatory, anywhere in the statute itself Such a
statement in the Notes on Clauses cannot possibly bind the Court
when even a statement in the siatute itself is not regarded as
binding or conclusive. In the present case, the statute expressly
states that the amendment would take effect only from 1.4.2003.
Consequently, this amendment cannot possibly be applied to or in

respect of any period prior to 1.4.2003,

Otherwise also, it has _been consistently held that a provision

must be read subject to the rule that in the absence of an express

provision or clear implication, the Legislature does not intend to
aitribute to the amending provision, a greater refrospectivity than

is_expressly mentioned. It is settled law that a taxing provision

imposing liability is eoverned by the normal presumption that is
nor retrospeciive.
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6]  On consideration of the judicial pronouncement referred above
it becomes clear that, it is settled principal of law that the person may
be subject only those penalties which were prescribed by the law
which was in force at the time when he committed the act or omission
which is penal. -If' an additional or higher penalty is prescribed by any
law made _suhs;equent to the act or omission which invites penal
consequences, that will not operate against him for the act or

omission committed before the change in penalty.

7] Coming to the present reference, it appears that, before the year
2011 penalty for disobeying requisition under Section 6, was
prescribed Rs.100/- in Section 7 of the Bombay Local Fund Audit
Act, 1930,

The rclevant provision from the said Section is reproduced as under :-

Section 7. Penalty for disobeying requisition under Section 6-

(1) Any person who' wilfidly neglects or refuses to comply with cny

requisition lawfully made upon him under clause (a) or clause (b

of sub- section (1) q&ecﬂbn 06 shall be liable on conviction before a

Magistrate, to a fine which may extend to one hundred rupees:

8| Further. it reveals that the aforesaid Act was amended in the year
2011 and the said Amended provision came into force on 10 March.
2011, Amended provision of Section 7 of the Bombay [.ocal Fund Audit
{Amendment) Act, 2011 1s reads as under :-

8. Amendment of Section 7 of Bom. XXV of 1930.-

In section 7 of the principal Act, in sub-section” o the words "

one_hundred rupees " the words " twenn-five thousand rupees "

section shall be substituted.

9 So far as the issue raised by the Department is concerned. it is the
contention of the Department that the alleged negligence or refusal was

committed before the year 2011 and therefore. as per the then provision
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they had imposed fine of Rs.100 to the concerned delinquent officer who
neglected and refused the requisition lawfully made w's 6 of the Bombay
Local Fund Audit Act. 1930, However, it is the contention of the
Panchayat Raj Committee that the [ine has been imposed on the
concerned delinquent officer in the year 2015 and therefore. the
provision prevailing in 2015 can only be made applicable. The
concerned Dcpanﬁent has stated that the alleged Act had been
committed before the year 2011, At the relevant time. penalty for such
contravention under Section 7 of the Bombay Local Fund Audit Act,
1930 was Rs. 100/~ The aforesaid Act is amended in the year 2011 and
the penalty of Rs, 100/ is increased to Rs. 25.000/-,

In view of the aferementioned position of law. it would not be
legally feasible to impose (he penalty for disobeying rcquisiiion under
Section 6 of the Bembay [ocal Fund Audit Act. 1930 more than the one
which was prescribed therein at the relevant time i.e. when the act or
amission was committed,

Thus. the concerned Department may take an appropriate
decision in the light of the above opinion.

P.5. & R.L.A. (Shri. Jamadar) has seen the papers and approved
the above view.

(J.P. Pati)  o61e€HT
Assist. Legal Adviser-Cum-Under Secretary

v’ﬂ../(’)‘R. to'Rural Development Department / 4t -ur-9
Pl -

No.251/ LiShr Civil / ConMl. 12017 /A’ Br, Dtd : 7 June, 2017.
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